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Terms and Conditions of Sale 
 
ODU Steckverbindungssysteme 
GmbH & Co. KG 
 
Otto Dunkel GmbH  
 
ODU Automotive GmbH 
 
I. General  
 
1. The following terms and conditions of sale 

shall apply with respect to ODU Steckver-
bindungssysteme GmbH & Co. KG, Otto Dun-
kel GmbH and ODU Automotive GmbH. They 
shall apply to the exclusion of others to our of-
fers, deliveries, services and other legal acts 
that are part of our business operations. 
Terms agreed between the parties that devi-
ate from the contract and from these terms 
and conditions and collateral agreements 
must be in writing.  

2. The general terms and conditions of the cus-
tomer shall not be part of the contract. They 
are hereby excluded. They shall not apply 
even if goods are delivered or payments ac-
cepted without a further objection to the cus-
tomer's terms and conditions of business.  

3. We reserve the title to and the copyright in all 
drawings, designs, estimates etc. They may 
not be made available to any third party or 
modified without our express consent in writ-
ing. If no order is placed, all documentation 
shall be returned without delay.  

 
II. Offers, consignments, passing of risk 
 
1. We will be bound by our written offers for 

eight weeks. In placing an order, the customer 
makes a binding declaration that it intends to 
acquire the goods ordered. When we confirm 
the order, we accept this offer to contract 
made by the customer. We will send the con-
firmation of order immediately after we have 
internally clarified the production possibilities 
in the operation planning stage, but at the lat-
est within four weeks after receiving the order. 
Acceptance may be made in writing by a con-
firmation of order or by delivery of the goods 
to the customer.  
Our employees in the sales department shall 
not be authorized, when a contract is entered 
into, to make oral collateral agreements or 
give oral warranties that go beyond the con-
tents of the written contract.  

2. All notes and confirmations – including those 
in writing – are merely approximate product 
descriptions, unless they are specifically 
marked with the text "agreed quality: ...". The 

explanations or descriptions in our brochures 
do not constitute an agreement to supply a 
particular quality. The same applies to all 
drawings, illustrations, measurements, 
weights, and other performance specifica-
tions. We do not grant guaranties in a legal 
sense (e.g. according to Sect. 443, 444, 639 
German Civil Code). 
We reserve the right to make technical 
changes and alterations in form, colour and/or 
weight to a reasonable degree. We reserve 
the right to permit deviations in the course of 
technical progress. The customer may derive 
no rights against us as a result of this.  

3. Delivery shall be ex works. Shipping shall be 
for the account of the customer, unless ex-
pressly otherwise agreed in writing. Our 
goods and services shall be owed to the cus-
tomer at our place of business. The risk of de-
struction shall pass to the customer when the 
goods are dispatched. This shall also apply if 
there has been an agreement on free ship-
ping. On customer’s request and costs, we 
will effect a transport insurance policy. The 
choice of the shipping route and the means of 
transport shall be made at our reasonably ex-
ercised discretion, however we are not re-
sponsible that the cheapest shipping method 
will be chosen, unless the customer gives ex-
press instructions in writing as to the shipping.  

4. If we cancel an order on customer's request, 
customer shall bear the costs incurred until 
this date, but at all events at least 5 % of the 
invoice value. All rights under contracts with 
us may not be assigned.  
If we become aware of circumstances that 
cast doubt on the customer's creditworthi-
ness, in particular if the customer's bank does 
not pay a cheque or the customer has ceased 
to make payments, we shall be entitled to re-
scind the contract and immediately call in all 
invoice amounts still outstanding, even if we 
have accepted cheques to pay them. In this 
case we shall also be entitled to require pay-
ments in advance or the provision of security. 
Furthermore we may also withdraw from a de-
ferral of repayment or an extension of the 
term of payment in this case.  

 
III. Quantities delivered  

 
All deliveries, even part deliveries in connec-
tion with current transactions, shall in each 
case be deemed to be independent con-
tracts. They shall be charged separately, 
shall be payable separately and shall have 
no influence on other deliveries.  
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IV. Delivery date, compensation for damage 
resulting from delay 
 
1. The delivery date or week shall be noted in 

our confirmation of order on the basis of the 
provided information. Such note is generally 
non-binding and serves only for orientation 
purposes. However, a specific delivery date 
may be agreed in writing with the note "Deliv-
ery guaranteed by ...".  
The delivery date shall be deferred by the pe-
riod of time that is necessary to fully clarify all 
commercial and technical details and to obtain 
all the documentation and supplies to be pro-
vided by the customer.  
In the case of delays in delivery that are at-
tributable to circumstances of which we were 
not aware at the date when the order was 
placed and for which we are not responsible, 
the delivery periods shall be extended to a 
reasonable extent. We shall not be liable for 
delays in delivery as a result of force majeure 
and similar events even if binding delivery 
dates have been agreed. This shall include 
but not be restricted to strikes, lockouts, offi-
cial orders and similar, even if they affect our 
suppliers.  

2. When our warehouse has dispatched the 
goods or if it is impossible to dispatch the 
goods in good time because the customer 
does not provide a means of transportation in 
good time (default in acceptance), we are 
deemed to have achieved the delivery dates. 
In this case, the risk of accidental loss or ac-
cidental deterioration of the goods shall pass 
to the customer from the time when they are 
made available.  

3. If the delivery dates are exceeded and we are 
responsible for this, the customer shall be en-
titled to set an additional period of time of four 
weeks for the delivery in writing.  At the expiry 
of this period, the customer may assert war-
ranty claims.  
In case of non-compliance with a written 
guaranteed date of delivery for reasons that 
we are responsible for, the customer may 
claim compensation for damages resulting 
from default at the rate of 0.5 % for each com-
plete week of default, but in total a maximum 
of 5 % of the invoice value of the consign-
ments affected by the default. Late delivery 
claims of the customer going beyond this shall 
be excluded unless the delay is a result of our 
gross negligence or intention. 

 
V. Price, packaging  
 
Packaging will be invoiced separately at cost 
price. We will not take back the packaging. Our 
prices do not include value-added tax. Value-
added tax at the statutory rate on the invoice date 
is stated separately.  
 
VI. Payment conditions 
 
1. Payment shall be made without discount to 

the bank accounts stated by us. Unless the 
confirmation of order states otherwise, the 
purchase price shall be payable within thirty 
days after the receipt of the invoice.  

2. If the total purchase price is paid within ten 
days after receipt of our invoice, we will grant 
2 % discount. No discount is granted in case 
of payments in advance required by us ac-
cording to our terms and conditions of sale. 

3. After expiration of a period for payment, cus-
tomer shall be in default of payment. During 
the period of default, the customer shall pay 
default interest at the rate of 8%-points above 
the base rate of the European Central Bank. 
We reserve the right to prove any greater loss 
incurred as a result of the default.  

4. We shall not be obliged to accept cheques in-
stead of a money transfer. If we take a 
cheque, the payment shall be deemed to have 
been made only when the cheque has been 
irrevocably credited to our account.  

5. Customer shall be entitled to set-off against 
our payment claims or to exercise a right of 
retention or price reduction only if the coun-
terclaims have been finally and non-
appealably established or are undisputed.  

6. We shall be entitled – even if the customer's 
terms of business provide otherwise –, to first 
set off payments against the customer's older 
debts. If, as a result of the default of the cus-
tomer or other breaches of obligation, claims 
to interest or costs have already arisen, we 
shall be entitled to set off the payments first 
against the costs, then against the interest 
claim and last against the main payment obli-
gations.  

 
VII. Reservation of Ownership 
 
1. We shall reserve the ownership of all and any 

goods delivered until all our existing claims, 
including conditional and subsidiary claims, 
against the customer from our business rela-
tion have been satisfied; all deliveries shall 
be considered as one inclusive delivery 
transaction. The reserved ownership shall be 
security for our current account claims. All 



- 3 - 

 
 

Edition September 2005 

aforementioned stipulations shall also apply 
to future claims. 

2. The customer shall be entitled to resell or 
process the purchased item or mix or com-
bine it with other goods in the scope of its or-
dinary business only; however, he will thus 
now assign to us all claims resulting from re-
sale, processing, mixing, combining or other 
causes in law related to the purchased item 
(in particular from insurance contracts or 
unlawful acts) in the amount of the mutually 
agreed final invoice total (incl. VAT). The 
same applies if an item is not sold but subject 
to a contract for work and materials or a con-
tract for work and services. 

3. Reservation of ownership shall also apply to 
such new products resulting from the proc-
essing, mixing or combining of the purchased 
items with other goods in their full amount. 
These processes shall be performed on our 
behalf so that we shall be deemed to be the 
manufacturer. If third-party ownership rights 
extinguish after processing, mixing or com-
bining with goods from those parties, we shall 
acquire joint ownership at a ratio of the objec-
tive value of those goods. If our ownership 
ceases as a result of combining or mixing, 
customer shall transfer to us now its owner-
ship and/or expectant rights of the new stock 
or item to the extent of the invoice value of 
goods delivered by us, and shall hold them in 
custody on our behalf at no charge. 

4. Customer shall be authorised to collect debt 
claims from the resale despite the assign-
ment, as long as we have not revoked this 
authority. We will not collect debt claims our-
selves, as long as customer meets its pay-
ments with us in due course. Upon our first 
written request customer shall be obliged to 
inform us about the debtors of assigned 
claims as well as to notify debtors of the as-
signment. 

5. We shall have the right to revoke the cus-
tomer’s authority for resale according to sec-
tion 2. and collection of assigned claims with 
immediate effect if the customer is in arrears 
with payments to us, experiences a shortage 
of liquid funds due to a significant deteriora-
tion of financial circumstances or does not 
carry out mutually agreed contractual obliga-
tions properly. In case that customer be-
comes insolvent or subject to bankruptcy 
proceedings, reorganisation proceedings, or 
comparable proceedings, discontinues pay-
ments, gives statements in lieu of an oath 
according to Sec. 807 German Code of Civil 
Procedure (ZPO), or if due to a shortage of 
liquid funds a change of ownership occurs in 
customer’s business, the authority for resale 

and collection of assigned claims will cease 
automatically. 

6. Customer shall hold our (jointly) owned mate-
rials in custody on our behalf at no charge 
with due care and diligence as a prudent 
businessman and shall insure them against 
fire, burglary and other usual risks. 

7. Any pledge or assignment as security by cus-
tomer of goods delivered under reservation of 
ownership is forbidden. Prior to any pledge or 
any other infringement of our ownership 
rights by third parties the customer shall no-
tify us immediately and confirm the right of 
ownership in writing both to us and the third 
parties. Any residual costs arising from re-
sulting legal action despite our winning a 
case shall be covered by the customer. In 
case the third party is not able to pay the out 
of court as well as costs of a law suit pursu-
ant to Sec 771 German Code of Civil Proce-
dure (ZPO) customer shall indemnify us from 
any loss.  

8. If customer violates the contract, in particular 
by delays in payment, we shall be entitled to 
recover the goods; the customer hereby 
gives his advance consent to this recovery in 
such case. The recovery shall be considered 
as a termination of contract only if explicitly 
stated by us. Customer waives all rights pur-
suant to sec. 858 German Civil Code and al-
lows us access to his premises where the re-
spective goods are located. All costs incurred 
by the recovery (in particular transport costs) 
shall be charged to customer. We shall be 
entitled to sell the goods we have taken back. 
This may be done either by sale on the open 
market or by a credit note at market price 
(obtainable proceeds) or by credit at the con-
tract price – less all rebates, discounts and 
other reductions granted and less a figure of 
30% for depreciation in value. Customer may 
demand the delivery of goods recovered 
without an express notice of withdrawal only 
once the purchase price and all costs have 
been fully paid. 

9. If we are entitled to securities that exceed the 
value of the claims secured by more than 
20% for more than a temporary period, then 
at customer’s request we will release the 
value of securities that exceeds this amount.  

 
VIII. Tools 
 
Tools remain in our ownership, unless the transfer 
of title regarding tools that have been developed, 
manufactured or provided by us in order to manu-
facture the products to be delivered to the cus-
tomer has been explicitly agreed upon in written 
form. The customer is not entitled to claim the 
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transfer of title regarding such tools, even if the 
customer has partly or completely paid for the 
costs of developing, manufacturing and / or pro-
viding for such tools. 
 
IX. Warranty 
 
1. The guarantee period shall begin the day 

when risk of loss or damage passes and 
shall end twelve months later irrespective of 
the duration of operation. This shall be 
without prejudice to express guarantee 
promises with a longer guarantee period.  

2. The customer must inspect the goods im-
mediately on receipt and inform us without 
delay in writing of defects, shortfall etc. 
(section 377 German Commercial Code). 
Apparent defects must be notified immedi-
ately after receipt of the goods; hidden de-
fects must be notified without delay after 
they are discovered. Failing this, the guar-
antee claims may not be asserted. Where 
delivery is made by forwarders' vehicles, 
discernible damage that has occurred in 
transport shall be noted on the delivery note 
and bill of freight and be confirmed by the 
driver's signature. The customer must give 
us an opportunity to determine for our-
selves the presence of the defect.  

3. We will be liable for defects and will remedy 
them at our choice by subsequent perform-
ance or substitute delivery. If this subse-
quence performance is unsuccessful, the 
customer may as a general rule at its own 
choice require reduction of the purchase 
price or rescission of the contract. If the de-
fects are immaterial, the customer shall not 
have a right to rescind the contract. If the 
customer declares that it is rescinding the 
contract, it shall not in addition have a right 
to damages for the defect. If, after subse-
quence performance has failed, the cus-
tomer chooses damages, the goods shall 
remain in the customer's possession, if the 
customer can reasonably be expected to 
keep them. Damages shall be limited to the 
difference between the purchase price and 
the actual value of the defective goods. 
This shall not apply if the breach of contract 
was caused in bad faith. 

4. If there is a complaint, the goods shall first 
be returned to us on our costs. If goods are 
defective, we are under an obligation to 
bear all expenses necessary to remove the 
defect, in particular costs of transport, work-
men's travel, work and materials. This shall 
not apply to the extent that the costs are in-
creased because the goods were taken to a 
place other than the place of performance. 

Customer shall bear all costs of the exami-
nation and transportation (and where appli-
cable expert's report) including all incidental 
expenses (travelling expenses, overnight 
accommodation etc.) in case the complaint 
is not covered by guaranty.  

 
X. Liability 
 
1. We shall be liable for any damages, in par-

ticular resulting from culpa in contrahendo, 
breach of duty and unlawful acts (Sec. 823 
ff. German Civil Code), insofar as we, our 
employees or assistants are charged with 
intent or gross negligence. 

2. For damages resulting from injury to life, 
body or health, guarantees or violation of 
material contractual duties, we shall also be 
liable for slight negligence. In case of a vio-
lation of contractually relevant duties our li-
ability shall be limited to the direct average 
damage, predictable and typical according 
to the type of goods. Aforementioned stipu-
lation shall also apply to breach of duty by 
our employees and assistants. 

3. We shall be liable for the infringement of 
third parties’ industrial property rights in 
connection with the sale of our goods only if 
such third parties’ industrial property rights 
are valid in the Federal Republic of Ger-
many and have been published at the time 
of delivery and only to the extent that such 
third parties’ proprietary rights are infringed 
upon when using the products as agreed. 
This shall not apply if we have manufac-
tured the delivery items according to draw-
ings, models, descriptions or other docu-
ments or data provided by customer and if 
we thus do not or need not have knowledge 
of any infringement of industrial property 
rights in connection with products devel-
oped by us. In this case our customer un-
dertakes to warrant that there has been and 
will be no infringement of third parties’ in-
dustrial property rights, to inform us without 
delay of any potential and alleged cases of 
infringement of third parties’ industrial prop-
erty rights which may become known to 
him, to indemnify us from third parties’ 
claims and, to bear all costs and expenses 
incurred. 

4. Our liability pursuant to the provisions of 
German Product Liability Act and Sec. 478, 
479 German Civil Code (last seller re-
course) shall remain unaffected by the 
aforementioned stipulations. 

5. Otherwise we shall be exempt from any li-
ability. 
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XI. Place of jurisdiction, applicable law 

 
The place of performance and place of ju-
risdiction for deliveries and payments shall 
be Mühldorf am Inn, Germany. However, 
we shall also be entitled to take legal action 
against the customer at its place of resi-
dence. 
The law of the Federal Republic of Ger-
many shall apply. The UN Convention on 
Contracts for the International Sale of 
Goods is excluded.  

 
XII. Storage of data  
 
Under section 33 (1) of the German Federal Data 
protection Act (Bundesdatenschutz-gesetz), we 
hereby notify you that we have stored your data 
on our computer system for the purpose of doing 
business with you.  
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